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Attention: Ms. heri Young, Secretary of the Board 

Dear Madam: 

OSLER 

Shawn H T. Denstedt, Q.C. 
D1rcd Dial: 403.260.7088 
SDcn~tcd t@o~ler.com 

Our Matter umber: 1118789 

Re: Chevr on Canada Limited ("Chevron") Exploration License EL 481 
Staged Application Proce s for Drilling Authorizations 

We represent Chevron regarding its drill ing plans for exploration license EL 481 ('·EL 
481 .. ). EL 481 is located in the Beaufort Sea approximately 250 kilometres northwest of 
Tuktoyaktuk in the Northv.·est Territories. For the reasons that follov... we request 
confirmation from the National Energy Board ('·NEB'' or the ''Board .. ) that a staged 
application process for drilling authorizations for EL 481, as described in this letter, is 
acceptable. That process would provide for an initial determination of equi' alency to the 
NEB's same season relief well ('' SRW'') requirement in advance of applications for 
drilling authorizations through the federal and lnU\ ialuit processes. We submit that such 
a staged application process \Vould allow for informed and efficient decision-making. 
encourage responsible de,·clopment and be in the overall public interest. 

Legal Framevvork for Drilling Authorizations in the Arctic Offshore 

Drilling in the Arctic offshore in Canada is a highly regulated act ivity. In order to drill an 
exploration well , a company requires a variety of regulatory approvals, including 
authori zations from the NEB under sections 5 and 1 0 of the Canada Oil and Gas 
Opera/ ions Act ("COGOA '') as well as under the Canadian Environmental Assessment 
Act. 201 2 ( .. CEAA 20 12 .. ). In the 13caurort Sea, em ironmental assessment approvals are 
also required from the Inuvialuit Environmental Impact Screening Committee and, 
potentially. the lnuvialuit Environmental Impact Review Board under the lnuvialuit Final 
Agreement, which includes consideration of a .. worst case scenario .. event. The filing 
requirements lor the above regulatory approvals are extensive and involve detailed 
information on topics such as: 

• The proposed dri ll ing operation, including drilling schedule, casing equipment, 
redundancy and reliability of the well secure systems (including blowout 
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preventers), and an outline of the well completion. suspension and abandonment 
programs; 

• Declarations and certificates of fitness. confirming that the equipment and 
associated operating procedures to be used for the proposed work are fit and 
appropriate for their intended purposes: 

• afety and emergency response. including contingency plans to respond m the 
C\ cnt of a worst case scenario; 

• Financial responsibility requirements demonstrating that the applicant has 
sufficient financial resources to pay for the costs to safely carry out the drilling 
operation, as well as the costs associated with controlling, cleaning up and 
compensating in the event of a worst case scenario: 

• Environmental effects of the drilling operation, including effects associated with a 
worst case scenario; 

• ocio-economic effects and benefits associated with the drilling operation, 
including employment and contracting opportunities for local communities; and 

• Information about the applicant's consultation with stakeholders and community 

members. 

These detailed and comprehensive regulatory processes ensure that all aspects of a 
drilling program are carefully considered. However, for those processes to be engaged. 
Chevron must first determine if the well ecure system that it plans to incorporate into the 
drilling program satisfies the NEB's SSRW policy. 

Same Season Relief Well Policy 

The NEB currently requires offshore drilling project proponents to demonstrate the 
capabi lity to drill a relief well \.\oithin the same drilling season as an out-of-control well 
blo\.\oout event (i.e., the SSRW rcquirement). 1 This requirement is based on a federal 
policy that originated in 1976 and that was revisited by the NEB in 2011 in the Arctic 
Offshore Drilling Review (--AODR .. ) process. During the AODR process several 
companies, including ChcHon, made submissions to the NEB on \\hy a RW may not 
be operationally feasible or desirable for certain offshore locations. To reflect these 

1 National Energy Board, ·'Filing ReqUirements for OITshore Drilling In the Canadian Arctic", online: 

<hltp://www.ncb-one.gc .ca/cl f-
ns i/rthnbipplctnsbfrthnb1rctc ffshrdrllngrvwirc tcrvwn ngrqrmnt/rctcrvwflngrqmnt -eng.htm I> at s 

4 .17(c) ["Arctic Filing Requirements"). 
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concerns, the NEB's Re1•iew ofqfj.~·hore Drilling in the Canadian A rctic (the ·'Report"),
2 

'v\hich was issued at the conclusion of the AODR process, concluded at pg. 40 that: 

[t]he intended outcome of the ame Season Relief Well Policy is to kill 
an out-of-control well in the same season in order to minimize harmfu l 
impacts on the environment. We wi ll cont inue to require that any 
company appl)' ing for an offshore dri II ing authorization prO\ ides us 
with specific details as to how they will meet this policy. An applicant 
"ishing to depart from our polic) wou ld have to demonstrate how they 
would meet or exceed the intended ow coml! of our policy. It would be 
up to us to determine, on a case-b)-Case basis, \\h ich tools are 
appropriate for meeting or exceeding the intended outcome of the Same 
Season Relief Well Polic) . [Emphasis added .]' 

Therefore, the Report clearly contemplates that the Board may grant case-by-case 
exceptions to the SSR W requirement if the applicant demonstrates that it can meet or 
exceed the intended outcome of the SSRW policy through other means. Such a 
determination is referred to as an "equivalency determination''. 

Chevron's Drilling Plans and the Need fo r an Advance Ruling on Equivalency 

The facts set out below are contained in the affidavit of Bill Scott dated May 7, 20 14. 
attached as "Exhibit A" to this letter. 

Chevron is currently advancing plans to drill an exploration well. subject to acceptable 
economic prospectivit) , on EL 481 in the 2020 timeframe.

4 
As discussed in the AODR 

process, Chevron has determined that, in the unlikely event of an uncontrolled blowout, 
the lengthy duration associated with a R W for EL 481 would result in an unacceptably 
high release of hydrocarbons into the environment.5 In addition, a SSR W for EL 481 
may, in certain combinations of ice conditions and well complex ity, prove to be very 
challenging and, in some cases, impracti cal. 6 As a result, an integral part of the drilling 
system Chevron proposes to use is an alternative well secure system to that offered by a 
relief well that Chevron submits will achieve the intended outcome of the RW policy.

7 

! Available online: http: l vv\\ w.ncb-one.gc.ca. clf-nsi rthnb pplctnsbfrthnb rctcffshrdrllngrvw fnlrprt20 II ' 
fnl rprt20 11 -eng.pd f> (the ·'Report"' ]. 

1 Report, at pg. 40 

1 AtTidavit of Bill Scott dated May 7, 20 14, attached as "Exhibit A" to this lerter, at para. 5 ["Scott 

A.f{idari('). 

5 Scott . 1/fidavit, at para. 6. 

(> Scot/ "ljfldavil , at para. 6. 

7 Scali Affidarit, at para. 6 . 
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Given the NEB's SSRW policy, this must be confirmed by the Board through an 
equivalency detennination. 

To drill an exploration well on EL 481 using Chevron's proposed we ll secure system, 
Chevron ~ ill require an Arctic capable drill ship as well as up to three high ice class 
icebreaking/multi-functional vessels.8 Both the Arctic drillship and the icebreaking 
marine support vessels previously mentioned arc in extremely short supply globally and, 
as such, Chevron expects that in order to secure such highly specialized equipment for a 
2020 drilling program, it will most likely be required to enter into 5-year contracts 
starting in the 20 16/20 17 time frame to either lease an existing drillship and marine 
support equipment or construct ·'new build" cquipment.9 Given Chevron's experience 
elsewhere in the Arctic, it expects that these capital commitments will be highly 
significant. 10 Chevron cannot make these significant capital comm itments fo r specialized 
drilling and marine equipment without an advance NEB determination that the key 
building block upon which its· drilling plans are being developed, the alternative well 
secure system proposed for use on EL 48 1, will satisfy the intended outcome of the 
SSRW policy. 1 

Proposed Staged Application Process 

Chevron proposes that its applications fo r drilling authorizations from the NEB be 
considered in a two-phase process, each of which would be treated as a separate 
application (or as a single, two-part application) to the NEB and would fo llow the 
standard NEB review process (including a public hearing, as necessary), consisting of the 

fo llowing: 

1. Phase I - Advance ruling on SSRW equivalency, pursuant to s. 5.3 1 (1)(b) of 

COGOA. 

2. Phase 2 - Authorizations to drill an exploration we ll , pursuant to ss. 5 and I 0 of 
COGOA, as vvell as the CEAA 20 12. 

A Figure depicting Chevron's proposed staged application process ts attached as 

''Exhibit B" to this letter. 

8 Scoff Affidv,·it, at para. 7. 

q Scalf Affiduvit, at para. 8. 

10 Scalf Affidavit, at para. 8. 

11 Scalf Affidavit, at para. 9. 
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In Phase I, C hevron would seek confirmation from the NEB that the proposed well 
secure system is "equiva lent"' to SSRW capability. This determination would be limited 
in scope to whether the proposed well secure system is the same as, or better than, SSRW 
capability in terms of spill dura ti on/quantity, reliability, deployment capability, 

pem1anency and safety. 

In Phase 2, if the NEB determines that Chevron's proposed well secure system sati sfi es 
the intended outcome of the SSRW policy, Chevron would be in a position to then 
prepare detailed applications for drilling authorizations based on the proposed well secure 
system. At this stage, the Board (as well as the Inuvialuit review bodies) would consider 
technical, economic, env ironmental and soc io-economic factors (including consideration 
of the "worst case scenario'') to dete rmine whether approval of the proposed exploration 

well is in the overall public interest. 

Chevron's current intent is to prepare a SSRW equivalency application during 201 4 with 
a view to submitting thi s to the NEB in earl y 201 5 with the assumption that the NEB can 
provide an equivalency determinatio n by earl y 2016. 12 If the NEB determines by early 
20 I 6 that the proposed well secure system does or does not satisfy this pol icy, C hevron 
will then be able to make an informed decision on whether or not to proceed with a 

drilling program for EL 481.
13 

For the reasons that fo llow, we submit that this staged process would be consistent with 
public policy, would encourage responsible development, and would be in accordance 

with the NEB' s legis lati ve scheme. 

Public Policy and Encouraging Responsible Development 

The NEB advocates ··smart regulation" that creates a clear, predictable and efficient 
regulatory env ironment conducive to investment.

14 
ln order for companies to be able to 

make in fo rmed and effi cient investment dec isions, they need to understand the regulatory 
landscape that appl ies to them. Fo r investments in the Arctic offshore , this includes 
understanding whether the Board considers a proposed well secure system consistent 
with the intended outcome of the SSRW po licy. In our view, this is a discrete issue that 
can be considered in advance of detailed drilling plans and environmental assessment 
applications. Chevro n should not be required to make highly significant capital 
commitments to secure specialized drilling and marine support equipment and prepare 
detailed drilling plans wi thout confi rmation from the Board that the proposed well secure 

12 Sco/1 Affidavit, at para. 10. 

13 Scott Affidavit, at para. I I. 

14 National Energy Board, 2002 Annual Report at pgs. 6-7. 
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system will be acceptable. Acceptance or rejection by the NEB of the proposed well 
secure system will be critical to Chevron's decision to make the capital commitment 
required to secure this drilling and marine support equipment. We submit that an 
advanced ruling on this critical element is consistent with the intent of the legislature and 
good public policy. 

A staged process involving an advance determination of preliminary matters that will be 
determinati ve of how the Board considers later issues is not fo reign to the Board . In the 
context of NEB-regulated pipelines, the Board has consistently held that toll design plays 
a key role in the assessment of a proposed pipeline's economic viability (among other 
things), and that tolling methodology may be considered through an advance application 
before the applicant incurs significant expenditures and enters into long-term 
commitments to develop a pipeline facilities application. 15 These advance determ inations 
on toll design provide the applicant with sufficient certainty on the economic 
underpinnings of the project to justify the investments necessary to advance the project to 
a facilities application. Similarl y, an advance determination on SSRW equiva lency would 
provide certajnty to the offshore proponent on the acceptabi li ty of a well secure system to 
allow it to make the capital commitments necessary to plan fo r a particular drill ing 
program. Otherwise, the proponent has no certainty on both the economic and technical 
viabi lity of the drilling program to justify mak ing significant capital commitments in the 
required drilling system. 

Predetermining R W equivalency would also ensure that the resources of all parties 
(including the applicant, the Board. the lnuvialuit and intervener ) are focused at the 
appropriate stage of the process. It would be extremely inefficient fo r parties to invest 
significant resources preparing and reviewing studies for detai ls of a drilling program 
such as financial responsibility, local benefits plans or emergency response, for example. 
when the drill ing program is subsequently rejected because the well secure technology 
fa ils to sati sfy the SS RW policy. Since SSRW equivalency can be determined in advance 
without consideration of these factors, a staged process would ensure that parties expend 
their resources efficiently and only as needed. 

15 TramCanada PipeLines Limited, Gros Cacouna Receipt Point Appl ication, National Energy Board 
Reasons for Decision RH-1-2007, Ju ly 2007 [''RH-1-2007"]. See also Interprovincial Pipe Line Inc., 

ational Energ:r Board Reasons RH-2-9 1. June 1992; Interprovincial Pipe Line Limited, Application 
dated 5 September 1986 for new tol ls effective I January 1987, National Energy Board Reasons for 
Decision RH-4-86, June 1987: National Energy Board Order T0-5-96 and lnterprol'incial Pipe Line 
Inc., Facilities, National Energy Board Reasons for Decision OH-4-96, April 1997; TransCanada 
PipeLines Limited and TransCanadu Keystone Pipeline GP Ltd. , Transfer of Facilities, National 
Energy Board Reasons for Decision Mll-1-2006, February 2007 ["AIH- 1-2006''1; TransCanada 
PipeLines Limired, Nationa l Energy Board Reasons for Decision GH-5-89, November 1990; and 
NOI'A Gas Transmission Ltd., No11hwest Mainline Komie North Extension, National Energy Board 

Report GH-00 1-2012, January 2013. 
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Similarly, as with staged applications for pipeline projects, an advance determination on 
R W equivalency should not consider environmental impacts of the potential future 

drilling program. Since the Phase 1 process would consider whether the proposed well 
secure system is the same as, or better than, SSRW capabi lity, any well secure system 
that is equivalent to aS RW in terms of spill duration/quantity would also be equivalent 
in terms of environmental effects. In addition. Phase 2 would involve a detailed 
assessment of environmental effects of the proposed drilling program, in accordance with 
the COGOA. CEAA 2012 and the lnuvialuit Final Agreement. These assessments would 
be based on the detailed drilling plans (i.e.. drilling schedule. plans for local 
employment/contracting. contingency plans, etc.) that are developed once the well secure 
S}Stem is confirmed after Phase I. As a result, assessing environmental effects in Phase 1 
of the process would duplicate work that would be done in Phase 2. and would be based 
on premature and incomplete information. Further, until equivalency is determined by the 
Board. the scope of the project to be assessed is uncertain, and may lead to a multiplicity 
of environmental and economic studies that would not otherwise be required if the Board 
rejects the proposal on equivalency. all of which would occur in a timelinc that would 
prevent the proponent from having a reasonable opportunity of reapplying. Again, these 
outcomes would be contrary to public policy. 

For all of the above rca ons. a staged application process for drilling authorizations 
\\Ould allow for informed decision-making and efficient investment of resources, and 
would encourage responsible development without any diminution of the environmental 
and socio-economic assessment that must be undertaken to ensure that the ultimate 
drilling application (in Phase 2) is acceptable. A preliminary determination on 
equivalency in no way presupposes approval in Phase 2 (similar to tolling and facilities 
decisions). it simply clarifies the project for which the assessment must be conducted, 
and a public interest determination made. Such outcomes are consistent with public 
pol icy and the overall public interest. 

Legal Basis for Phased Application Process 

ection 12 of the Nalional Energy Board Acl (''NEB Act'') and s. 5.31(l)(b) of the 
COGO/\ grant the NEB broad jurisdiction to hear and determine matters within the scope 
of its mandate. Paragraph 5.3 1 (I )(b) of the COGOA states: 

ll G \1 C '\L t 1 1U1Q<I~ ' 

5.31 (I) The National Fnerg)' Board has full and exclusive jurisdiction 
to inquire into, hear and determine any matter 

l ... ) 

(b) if it appears to the National Energy Board that the circumstances 
may require the Board. in the public interest, to make any order or give 
any direction, leave, sanction or approval that by law it is authorized to 
make or give, or with respect to any act, matter or thing that is 

osler.com 
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The broad powers afforded to the NEB under s. 12 of the NEB Act and s. 5.3 1( l )(b) of 
the COGOA grant the Board wide discretion to hear or determine any matter ''where it 
appears to the Board that the circumstances may require the Board, in the public interest, 
to make any order or give any direction, leave, sanction or approval...with respect to any 
matter. act or thing that is prohibited, sanctioned or required to be done by this Act". 

ince drilling in the Arctic offshore is clearly a matter, act or thing that is sanctioned by 
the COGOA. in our view the NEB has broad jurisdiction to provide any order or direction 
in relation to Arctic offshore drilling that it deems necessary and in the public interest, 
including an advance ruling on equi valency. 

This interpretation is supported by the Supreme Court of Canada' s decision in ATCO Gas 
& Pipelines Ltd. v Alberta (Energy & Utilities Board), where the Court held that: 

the powers conferred by an enabling statute are construed to include not 
only those express I} granted but also. by implication, all powers which 
are practically necessar) for the accomplishment of the object intended 
to be secured by the statutory regime created by the legislature. lh 

ince an advance ruling on equivalency would promote efficient investment decisions by 
proponents, and would simultaneously ensure that the Board's goals of resource 
conservation. environmental protection and safety17 are protected (given that Phase 2 of 
the process would involve a full environmental assessment of the drilling proposal), we 
submit that the Board's broad powers allow it to institute a staged appl ication process to 
make an advance ruling on equivalency if the Board determines that making such a ruling 
is in the public interest. This interpretation is consistent with the NEB's AODR process 
(where the Board on its own initiative undertook a review of Arctic offshore dril ling 
practices), as we ll as the NEB's historic willingness to consider ''staged'' applications in 
the context of pipeline projects (discussed above). 

Conclusion 

In summary. we submit that S R W equivalency is a discrete issue that should be 
considered by the NEB in ad,ance of detailed drilling plans and environmental 
assessment applications. This "viii ensure that companies understand whether a particular 

ru ATCO Gas & Pipelines Ltd. v Alberla (Energy & Utilitic.\ Board). [2006] I SCR 140 at para 51 (as 
quoted in Robert and Donna Siebert Alliance Pipeline Ltd .. Land Reclama1ion, Reasons for Decision 
MH-R-1-2007, October 2007 at pg. 19). 

17 Canada Oil and Gas Operations Act, R.S.C., 1985, c. 0-7, s. 2. 1. 
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well secure system sati sfies the SRW policy before companies are required to make 
highly significant capital commitments to secure specialized drilling and marine support 
equipment and prepare detailed drilling plans. This will also ensure that the resources of 
all parties (including the applicant, the Board, the lnuvialuit and interveners) are focused 
at the appropriate stage of the process and that parties do not spend signi ticant resources 
preparing and reviewing studies for details of a drilling program that is subsequently 
rejected because the well secure technology fails to satisfy the SR W policy. In our view, 
these outcomes would be consistent v\ ith public policy, would encourage responsible 
development. and would be in accordance with the EB's legislative scheme. 

For these reasons, Chevron requests confirmation from the Board that the staged 
application process for drilling authorizations for EL 481, as described in this letter, is 
acceptable. 

If you have any questions or concerns please do not hesitate to contact the undersigned. 

Yours truly, 

hawn II. T. Denstedt, Q.C. 
/\D 

I nclosurcs 

cc: Inuvialuit Game Counci l. Fran l-- Pol--ial-. 
lnuvial uit Regional Corporation. Nellie Cournoyea 
Imperial Oil Resources, Sherry Becker 
ConocoPhillips Canada, Sheila Reader 
Canadian Assoc iation of Petroleum Producers, Paul Barnes 
Canadian Association of Petroleum Producers, Aaron Miller 
Aboriginal Affairs and Northern Development Canada, Paul a lsaak 
Chevron Canada Limited, Bill colt 
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