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September 21, 2009  
 
Attention:  Ms. Anne-Marie Erickson 
Acting Secretary of the Board  
National Energy Board 
444 – 7th Avenue S.W. 
Calgary, Alberta   T2P 0X8 
 
Dear Madam: 
 
Re:  MH-3-2008 Enbridge Pipelines Inc. (Enbridge) – Detailed Route Hearing (DRH) 

NEB File No. OF-Fac-Oil-E101-2007-03 02 
Procedure to fix costs claimed by Mr. Lyle Denton, Ms. Florence Denton,  
pursuant to section 39 of the National Energy Board Act (the NEB Act) 

The following is Enbridge’s reply to the submissions of Lyle and Florence Denton (the 
Dentons) filed 14 September 2009. 

1. Nowhere in its 4 September submission has Enbridge suggested that the ERCB 
cost fixing procedures and precedents are binding on the Board.  We have simply 
suggested that the Board may want to have regard to them because, as 
acknowledged by Mr. Leier at p. 2 of his attached submission, they are persuasive.  
Mr. Leier is mistaken however, in citing as “precedents” the examples at pp. 2-3 of 
his submission.  In particular:  

a. The MPLA /SAPL settlement was not a section 39 process and has 
absolutely no relevance to these proceedings. 

b. It may have been the case with Galbraith construction that costs were 
claimed and reimbursed without issue but that does not help inform this 
process which is about determining the reasonableness of costs claimed. 

c. Enbridge could find no reference as to landowners being compensated 
under section 39 in Sumas 2.  In fact Sumas 2 was not approved and it is 
unclear to us as to how there was a detailed route proceeding in those 
circumstances.  

d. Enbridge did pay the bulk of John and Louis Denton’s legal fees and does 
not dispute that they were entitled to their own representation.  Our point is 
that there were three senior lawyers retained by the Dentons collectively, all 
dealing with the very same issues and that the resultant costs were 
excessive.  
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2. The Dentons’ suggestion that Enbridge’s failure to engage in ADR resulted in 

increased and unnecessary costs in this process is disingenuous.  Both prior to and 
after the detailed route hearing, Enbridge was amenable to discussing with the 
Dentons issues related to methods and timing of construction, the living memorial 
tree site and compensation.  Emails and telephone conversations with the Board’s 
ADR representative took place in January and February 2009 with a view to finding 
a meeting date mutually convenient for both the Dentons (who had requested that 
no such meeting take place until after January 30th) and Enbridge representatives, 
however no dates could be accommodated, especially as the hearing drew nearer.  
It was also evident to Enbridge based on the evidence filed by the Dentons and 
previous discussions and other correspondence with them that they were not 
prepared to seriously consider the Enbridge proposed route in the absence of a 
hearing to determine the issue.  Simply put, the parties were too far apart on the 
key issue of the route itself.  In Enbridge’s view, in this case, ADR would have been 
of limited utility. 

3. The Dentons assert that they had difficulty finding counsel who understood Board 
processes.  The fact is however, that the Dentons’ counsel were all experienced, 
senior lawyers.  It is also the case that the Board was clear in its hearing order 
about the processes and timelines to be followed.  It was clear in its directions to 
the landowners about matters that were outside the scope of the route hearing.  It 
held informational sessions for landowners and their counsel in January prior to the 
hearing.  Accordingly, it is difficult to understand the decisions made to file 
documents already on the record or irrelevant to the case, file late evidence, pursue 
alternate routes outside of the already approved buffer zones, resurrect the issue of 
the general route south of Regina and lobby politicians.  In Enbridge’s view, it was 
these decisions that contributed to the excessive legal costs and did nothing to 
assist in determining the issues at hand.  

4. The Zelinka report was prepared in July 2007 and had no bearing on the issues at 
the detailed route hearing nor did Mr. Zelinka appear as a witness. 

5. With respect to the other matters raised by the Dentons and not specifically 
addressed in this Reply, Enbridge relies on its 4 September 2009 submission. 

We appreciate the opportunity to provide these comments. 

Yours very truly, 

 
Jennifer Strain 
Senior Regulatory Counsel 
 
JHS:ss 
 
cc:  Lyle Denton 
 Florence Denton 


